The  District  Court 


of  the 

City  and  County  of  Philadelphia 

AN  ADDRESS 

Delivered  at  the  Final  Adjournment  of  the  Court 
January  4,  1875 

By 

HON.  JAMES  T.  MITCHELL 

One  of  the  Judges  of  the  Court 


SECOND  EDITION 


THE  DISTRICT  COURT 


OF  THE 

CITY  AND  COUNTY  OF  PHILADELPHIA. 

AN  ADDRESS 

Delivered  at  the  Final  Adjournment  of  the  Court, 

January  4,  1875. 

By  Hon.  JAMES  T.  MITCHELL, 

One  of  the  Judges  of  the  Court. ^ 

By  the  Constitution  of  Pennsylvania  adopted  in  1873,  a new  organization  of 
the  judicial  tribunals  of  the  .State  was  directed,  under  which  the  Nisi  Prius, 
District  and  Common  Pleas  Courts  of  Philadelphia  City  and  County,  ceased 
to  exist  on  the  first  Monday  of  January,  1875.  The  Judges  of  the 
Supreme  Court,  theretofore  in  turn  holding  the  Court  of  Nisi  Prius,  w’ere 
relieved  from  original  jurisdiction,  and  the  Judges  of  the  District  and 
Common  Pleas  Courts  were  transferred  to  the  new  Courts  of  Common 
Pleas  created  by  the  Constitution. 

The  District  Court  liaviiio- a.s.senible(l  oti  the  mornitigof 

■T'  C 

January  4,  1875,  Judge  Mitchell  spoke  as  follows  : 
Gentlemen  of  the  Bar: 

'I  he  District  Court  closes  to-day  an  honorable  career  of 
more  than  sixty-three  years,  anti  though  we  are  reminded  by 
the  bustle  ot  snrronnding  preparations^  that  that  is  no  longer 
a notable  age  in  this  country — yet  an  institution  which  has 
maintained  itself  in  these  fast  changing  times  for  that  space, 
merits  at  least  a short  I’etrospective  glance  from  those  whose 
lot  has  been  in  some  measure  cast  with  it,  before  it  pa.^ses 
away  into  the  quickly  fading  memory  of  things  that  have 
ceased  to  be.  It  has  seemed  appropriate,  therefore,  that  one 
of  the  judges  who  has  come  so  recently  from  the  bar,  and 
whose  part  in  the  labors  and  reputation  of  the  Court  has 
been  so  small,  might,  without  imputation  of  yainglory,  speak 

'Reprinted  in  accordance  with  a Resolution  of  Pennsylvania  Bar  Associa- 
tion passed  upon  recommendation  of  its  Committee  on  Legal  Biography  and 
History  July  7,  1899,  with  the  author’s  permission  and  with  some  additional 
notes  by  him. 

■■'For  the  Centennial  celebration,  l 876. 


upon  tliis  occasion  a few  woicls  of  tliat  respect  and  apprecia- 
tion wliicli  llie  entire  bar  is  believed  cordially  to  entertain.. 

The  founders  of  onr  Coinnionwealtli  entertained  a ])Ositive 
antipathy  to  lawyers.  Kecently  emerged  from  the  great  civil 
conflict  in  onr  mother  country — that  great  national  crisis  in 
which  the  military  system  of  feudalism,  having  outlived  its 
usefulness,  was  to  be  swept  away  forever  bv  the  tide  of 
modern  ideas  and  necessities — the  followers  of  Penn  were  in 
that  state  of  mental  exaltation  which  carries  away  the  judg- 
ment even  of  the  sober-minded,  and  ihev  yielded  themselves 
without  hesitation  or  doubt  to  chimerical  dreams  of  universal 
]ieace  and  brothei'ly  good-will.  Hence  came  a distnist  of  all 
those  whose  occupation  savored  of  strife.  The  soldier  and 
the  lawyer  who  were  classed  together  as  the  instruments,  if 
not  the  promoters,  of  contention  ; the  soldier  as  the  avow'ed- 
representative  of  armed  force ; the  lawyer,  though  his  force 
was  hidden  under  gown  and  wig,  yet,  none  the  less,  the 
exponent  of  a compulsion  of  law,  founded  not  in  Christian, 
good-w'ill,  but  in  the  remote  but  ever-ready  strong  hand  of 
government. 

Doubtless  some  of  this  distrust  was  also  due  to  the  firm 
sup[)ort  wdiicb  lawwers,  conservative  by  habit  and  education 
if  not  by  nature,  and  supporters  usually  of  the  cslablished 
order  of  things,  had  recently  given  to  the  decrees  of  the  Star 
Chamber  and  the  claims  of  the  rtwal  ])rerogati ve.  The  con- 
flict was  so  recent,  and  the  triumph  of  constitutional  princi- 
ples too  little  a,ssured,  not  to  be  felt  even  by  Penn,  wdio  had 
been  a tavorite  in  the  court  of  the  re-established  Stuarts. 

Something  also  was  due  to  the  deficiencies  in  the  admin- 
istration of  the  law'  for  the  purposes  of  practical  justice.  Costs 
in  chancery  were  burdensome,  and  technicalities  in  the  courts 
of  common  law  had  been  harassing  almost  to  the  denial  ot 
justice. 

From  these  causes  and  perhaps  others  that  we  cannot 
pause  now  to  consider,  it  is  certain  that  from  the  foundation 
of  the  jjrovince  it  was  the  well-defined  and  settled  policy  of 
the  law  of  Pennsylvania  to  discouiage  lawyers  aud  to  pre- 


3 


vent  litigation.  T>y  the  sixth  section  of  the  laws  agreed  upon 
in  England  between  Penn  and  the  first  settlers,  “ on  the  fifth 
day  of  the  third  month,  called  iMay,”  1682,  it  was  provided 
that  “ in  all  courts  all  persons  of  all  persuasions  may  f reel v 
appear  in  their  own  way  and  according  to  their  own  manner, 
and  there  personally  plead  their  own  cause  themselves,  or,  if 
unable,  by  their  friends.”  (1  Colonial  Kecords,  p.  38.  Re- 
enacted in  1700.  See  Rrightly’s  Pardon,  title  Attorneys-at- 
Law,  1)1.  1,  n.  a.) 

Put  even  this  was  not  enough.  In  the  minutes  of  the 
Provincial  Council  of  2 .Mo.  (April)  2,  1686.  the  following 
remarkable  enactment  is  found  among  other  bills,  “read  three 
times  this  day  and  passed  ” by  the  “ President  and  freemen 
in  Provincial!  Councill  Mett”: — “ For  the  Avoiding  of  too 
frequent  Clamours  and  manifest  Inconveniences  which  usually 
attend  mercenary  pleadings  in  Civill  Causes,  it  is  enacted  by 
y®  authority  aforesaid  that  noe  persons  shall  plead  in  any 
Civill  Causes  of  another,  iti  any  Court  whatsoever  within  this 
Province  and  Territories,  before  he  be  Solemnye  attested  in 
open  Court  that  he  neither  directly  nor  Indirectly  hath  in  any 
wi.se  taken  or  received  or  will  take  or  receive  to  his  use  or  benefit 
any  rewai'd  whatsoever  for  liissoe  ])lcading,  under  y®  penalty  of 
6 lb.  if  the  Contrary  be  made  appear.”  (1  Colonial  Records, 
172.)  AVhether  this  bill  was  approved  by  the  next  (General 
Assembly  and  became  a law  does  not  appeal',  but  its  atisence 
from  our  earliest  statute  books  seems  6)  imjily  that  it  was 
not.  Its  passage  by  the  Council  is  however  sufficient  evidence 
of  the  spirit  of  hostility  to  lawyers  of  which  I have  spoken.^ 

■^The  legal  profession  ^vould  seem  to  thrive  under  difficulties.  Connecti- 
cut has  produced  a bar  and  bench  of  exceptional  distinction,  yet  at  a session 
of  the  Court  of  Election  held  at  Hartford,  May  9,  1667,  it  was  enacted, 
“Although  the  court  by  fonnr  ordr  hath  prohibited  al  persons  from  pleading 
as  Attorneys  in  ye  behalfe  of  any  person  yt  is  charged  and  prosecuted  for 
delinquency,  yet  it  is  observed  persons  doe  not  attend  ye  mind  of  this  Court 
yrin;  for  ye  prventing  wr  of  and  yt  persons  may  not  be  encouraged  in  yr  evil 
practices,  it  is  by  this  Court  ordered  yt  what  person  or  persons  soever  shaf 
take  that  boldnes  to  himselfe  as  to  plead  or  speake  in  ye  behalfe  of  any  person 
that  is  upon  examination  ortryalfor  delinquency  (except  he  speake  directly  to 
matter  of  law  and  with  leave  from  ye  authority  prsent)  he  shal  pay  ten  shil- 
lings to  ye  Public  Treasure  as  a fine,  or  sit  in  ye  stocks  one  hour  for  every 
such  offence.”  See  Public  Records  of  the  Colony  of  Connecticut,  Vol.  2, 
p.  59  (Hartford,  1852). 
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Anotlier  ina)iifestation  of  the  same  spirit  is  found  in  the 
establishment  of  the  unprofessional  but  aj)parently  regular 
tribunal  called  tlie  Peacemakers.  Whether  these  were  any- 
thing more  than  the  elders  or  Overseers  of  tlie  Yearly  Meet- 
ing of  the  Society  of  Friends  has  been  considered  doubtful, 
but  there  are  some  gi'ounds  for  believing  them  to  have  l)een 
a tribunal  of  I’ecoguized  and  lawful  authority,  and  tiiere  is  no 
doubt  at  all  of  the  public  and  official  recognition  of  the 
importance  of  their  functions.  Thus,  on  the  seventh  of 
ninth  month,  1683,  a petition  was  nresented  by  one  Richard 
Wells  to  the  Council,  and  being  read,  it  was  “ordered  that 
he  be  referred  to  _y®  Peacemakers  and  in  Case  of  Rcfu.sall  to 
y®  County  Court,  according  to  Law.”  (1  Colonial  Records, 
00.) 

That  lawyers  should  for  a time  be  scarce  under  these 
adverse  circumstances  is  not  to  be  wondered  at,  and  we  tind 
that  at  a Council  held  at  Philadelpliia  the  tirst  of  March, 
1 708— 0, the  celebrated  Francis  Daniel  Jkistorius  prc.sented  a 
petition  showing  inltv  alia  that  one  John  Ileniy  fSprogel 
having  at  the  last  adjournetl  .court  got  a writ  of  ejectment, 
now  “ .so  as  to  finish  tliis  his  Contrivance  in  the  County 
Court  to  be  held  the  third  day  of  the  next  month,  betweene 
well  and  the  former  no  Provincial  Court  doth  Intervene  for 
11  Writt  of  Error  etc.  hath  further  fee’d  or  I'etain’d  the  four 
kno'jon  Lauvjers  of  tins  Province  in  order  to  deprive  your 
Petitioner  of  all  advice  in  Law,  wch  sufficiently  argues  his 
cause  to  be  none  of  y®  liest.”  (2  Colonial  Records,  430.) 

It  is  a curious  illustration  of  that  fate  which  overtakes 
every  effort  to  stop  tlie  inevitable,  tliat  these  plans  of  onr 
forefathers  to  check  litigation  by  cheapening  costs  and  dis- 
countenancing lawyers  resulted  directly  contrary  to  their 
exjiectations.  The  early  lawmakers  of  Pennsylvania  were 
exceptionally  wise  and  far-sighted  men,  but  they,  no  more 
than  others,  could  change  tlie  course  of  human  nature  by 
statute.  What  the  inajority  of  men  desire,  that  in  the  long 
run  they  will  have — directly  and  in  its  proper  name  if  they 
can  ; indirectly,  by  getting  the  substance  under  another 
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name,  if  they  must.  That  which  is  cheap  must  needs  soon 
1)6  abundant,  and  litigation  is  no  exception  to  the  rule.  So 
it  soon  came  about  tiiat  the  nimble-tongued  tradesman  found 
it  to  his  advantage  to  bring  liis  dilatory  customer  into  court 
and  by  his  own  cloriuence  get  a verdict ; and  if,  ])erchance, 
he  failed,  his  costs  were  so  small  that  they  made  little  draw- 
back to  another  venture.  The  defendant,  taken  at  a disad- 
vantage, found,  after  a few  experiences,  that  he  must  bring  in 
some  quicker-witted  or  more  plausible  friend  to  his  assist- 
ance. A few  successes  in  this  line  tui'iied  the  friend’s  atten- 
tion— perchance  his  vanity — to  this  line  of  honor  or  of  profit, 
and  the  “ advocate  ” was  made.  Advocates  once  made,  pro- 
fessional training  became  a matter  of  course,  and  so  the  short 
round  was  (juickly  run.  The  full-fledged  lawyer  was  pro- 
hibited, but  the  natural  advocate  was  placed  where  circum- 
stances in  a little  while  ma  le  him  a lawyer  more  inevitably 
than  the  time-honored  course  of  dinners  at  an  Inn  of  Court. 

So  it  happened,  that  when  a century  had  elapsed  from 
the  lawyer- repressing  statutes  I have  quoted,  and  the  “green 
counti*ie  town  ” of  Penn  had  become  a prosperous  city  aspir- 
ing to  be  the  capital  of  the  great  Republic,  there  ha<l  grown 
up  in  it  a bar,  not  only  numerous,  but  renowned  for  profes- 
sional leai’ning  and  ability,  and  the  business  of  litigation  was 
such  as  not  only  to  give  active  and  profitable  employment  to 
the  bar,  but  to  burden  the  courts  and  impose  vexatious  delays 
upon  tlie  suitors. 

The  judicial  system  of  Pennsylvania  has  always  been  of 
remarkable  simj)licity.  From  time  almost  immemorial  the 
entire  litigation  of  each  county  has  been  piactically  in  one 
court  ; for  though  the  Orphans’  Court  and  the  Quarter  Ses- 
sions have  been  legally  separate  courts,  yet  during  the  greater 
part  of  the  time  they  have,  in  fact,  been  held  bv  the  judges 
of  the  Common  Pleas,  who  have  thus  had  the  entire  range  of 
judicial  business  concentrated  in  themselves,  though  thev 
maintained  a [uirely  formal  and  technical  distinction  between 
themselves  as  the  one  court  or  the  other.  This  system, 
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adinirablv  as  it  lias  alwavs  worked  throus'lioiit  the  various 
counties  of  the  Couinionwealtli  wliere  the  [iressure  of  business 
is  not  too  great  to  allow  anijile  time  for  deliberate  considera- 
tion of  each  matter  in  its  turn,  and  where  the  single  presi- 
dent judge  has  necessarily  a general  oversight  of  all  the  busi- 
ness of  his  conit,  is  nevertheless  subject  to  serious  difficulties 
and  objections  when  apjilied  to  the  vast  and  varied  litigation 
ot  a great  city.  JSTo  single  judge  can  cope  with  this  business, 
nor  c;tn  any  single  court,  if  all  its  judges  are  to  act  together. 
But  a court  whose  judges  sit  sejiarately  for  various  kinds  of 
business,  with  rare  occasions  of  a full  session  of  all  its  mem- 
bers, is  one  couit  only  in  name;  no  uniformity  of  practice 
can  be  maintained,  and  no  one  of  its  judges,  however  great 
his  executive  capacities,  can  have  a commanding  acquaint- 
ance with  the  daily  condition  of  the  cui'rent  business.  Thus 
thei'e  ai'e  constantly  unsatisfactory  dispositions  of  business, 
and  loose  ends  and  accumulations  of  untinished  matters  for 
which  not  the  hard-worked  judges,  but  a I’aulty  system  is  to 
blame. 

On  the  other  hand,  the  multiplication  of  courts,  4^aving 
each  with  the  same  multiform  and  impracticable  jurisdiction, 
does  not  remedv — fortunate  if  it  does  not  aggravate — the 
evil.  The  tendency  to  diversity  of  practice  and  decision 
becomes  almost  irresistible,  and  the  difficulties  and  perplexi- 
ties of  the  bar  in  managing  their  business  become  not  oidv  a 
source  of  serious  vexation  to  the  bar  and  the  bench,  but  posi- 
tive drawbacks  to  the  administi’ation  of  justice. 

The  evils  1 have  thus  rapidly  sketched  had  accumulated 
under  the  system  of  a single  coui't  in  Philadelphia  until,  in 
the  early  part  of  the  present  century,  relief  was  imperatively 
demanded.  The  men  of  that  day  did  what  the  evil  required 
— they  applied  a remedy  which  experience  and  the  nature  of 
things  pointed  out  as  likely  to  be  effectual.  Observing  that 
the  evils  arose  not  merely  from  the  quantity  of  business,  but 
from  the  great  and  vexatious  variety  in  kind,  they  relieved 
the  court  of  nearly  all  its  labor  of  one  kind — the  trial  of 
civil  issues  by  jury — and  transferred  that  to  a new  court. 


By  an  Act  approved  March  30,  1811,  P.  L.  138,  it  was 
enacted  ; “ Whereas  the  Court  of  Common  Pleas  of  the  City 
and  County  of  Philadelphia,  from  the  various  objects  of  its 
jurisdiction  and  the  great  increase  and  accumulation  of  busi- 
ness, is  incompetent  to  the  speedy  and  effectual  administra- 
tion of  justice  to  the  citizens  of  that  district,  for  remedy 
wheieof,  be  it  enacted,”  etc.,* that  there  shall  be  established  a 
court  of  record  by  the  name  and  style  of  the  District  Court 
for  the  City  and  County  of  Philadelphia,  to  consist  of  a 
president  and  two  assistant  judges,  any  two  of  whom,  in  case 
■of  the  absence  or  inability  of  the  other,  shall  have  power  to 
try,  hear,  and  determine  all  civil  picas  and  actions,  and  for 
the  trial  of  such  pleas  and  actions,  shall  have  the  same 
powers  and  jurisdiction  as  are  now  vested  by  law  in 
the  Court  of  Common  Pleas;  Provided,  That  the  said  court 
shall  have  no  jurisdiction,  either  originally  or  by  appeal, 
except  where  the  sum  in  controversy  shall  exceed  one  hun- 
dred dollars.  By  the  subsequent  sections  of  the  same  act,  all 
cases  in  the  Common  Pleas  where  the  amount  in  controversy 
exceeded  one  hundred  dollars  were  ordereil  to  be  transferred 
to  the  new  court  on  the  first  Mondav  of  June,  and  the  ori- 
ginal jurisdiction  of  the  Common  Pleas  in  cases  where  the 
amount  in  controversy  exceeded  that  sum,  was  thenceforth  to 
cea.se.  With  an  evident  intent  to  the  rapid  dispatch  of  busi- 
ness, it  was  further  provided  that  the  new  court  should  hold 
four  terms  in  the  year,  with  power  to  hold  adjourned  courts; 
“ make  such  regulations  of  practice  as  may  most  facilitate  the 
progress  of  justice;  ” that  the  judges  should  sit  daily  for  nine 
months  in  tlie  year,  if  necessary  ; that  the  determination  of 
no  cause  or  action  should  be  delayed  beyond  the  fourth  term, 
including  that  to  which  it  had  been  brought,  if  the  parties  be 
prepared  for  trial  at  the  time  appointed  by  the  judges;  and  a 
notable  illustration  that  then,  as  now,  the  interest  of  defend- 
ants and  the  astuteness  of  counsel  were  as  largely  responsible 
as  the  jn’essure  of  business  for  the  delays  of  justice,  it  was 
provided  that  no  suit  should  be  removed  from  this  court  by 
certiorari  or  iiabeas  corpus,  but  that  in  all  cases,  the  final 
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judgment  might  he  examined  on  a writ  of  error  from  tlie 
Supreme  Court. 

ddie  })rothonotary  of  the  Commnii  Pleas,  for  the  time 
being,  \vas  directed  to  perform  the  duties  and  entitled  to  the 
fees  of  prothonotary  of  the  new'  court. 

The  president  of  the  court  was  to  receive  a yearly  com- 
pensation of  two  thousand  dollars,  and  the  assistants  five 
hundred  each.  Tlie  court  W'as  to  be  opened  for  the  purpose 
of  issuing  mesne  |)rocess  on  the  first  Monday  of  May,  which 
was  to  be  a teste  day  for  writs  returnable  to  the  tiist  term. 

Such  is  an  outline  of  the  District  Court  as  at  first  created. 
Whether  from  motives  of  economy  ora  too  sanguine  hope  ot 
a speedy  clearance  of  'arrearages,  pei’haps  fi'om  a failui’e  even 
yet  to  see  clearly  that  the  overburdening  of  the  Common  Plea& 
wtis  the  inevitalile  result  of  the  natural  grow'th  of  the  city,, 
and  the  inherent  defects  of  the  system  of  crowding  all  kinds- 
of  business  into  a single  court,  it  was  ap])arently  hoped  that 
the  necessity  for  lelief  was  only  temporary,  and  accordingly 
the  new'  court  was  limited  by  this  act  to  the  term  of  six  \ ear& 
and  no  longer. 

The  coui't  thus  ])rovided  for  met  according  to  the  act,  ou- 
tlay 6,  181  1,  and  the  entry  on  the  minutes  reads  as  follows  : 

“May  b,  1811.  A commission  from  the  Governor,, 
under  the  Great  Seal  of  the  State  of  Pennsylvania,  appoint- 
ing Jo.sejih  Hemphill,  Pscp,  Ihesident  Judge  of  the  District 
Court  for  the  City  and  County  of  Philadelphiaj  and  a com- 
mission appointing  Anthony  Simmons,  Esc[.,  an  assistant 
iudge  nf  said  court,  were  read. 

“The  court  being  organized,  a commission  appointing- 
John  Porter,  Esq.,  Prothonotary  of  said  District  Court,  w'as 
read. 

“Ordered  by  the  court  that  the  June  term  continue  six 
weeks  from  the  third  of  June  next  ; the  first  four  weeks  for 
trials  by  general  jury,  the  last  two  weeks  for  trial  by  special 
iury.  Trials  by  general  jurv  in  periods  of  one  week  each."^ 

This  a))pears  to  have  been  all  that  was  done  on  that  day, 
and  the  next  entry  liears  date  Juno  3,  1811. 
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“A  commission  ap])ointing  Jacob  Sommer,  Esq.,  an 
assistant  judge  of  said  court,  was  read.  Joseph  !>.  McKean, 
Esq.,  moved  for  Iiis  own  admission  as  an  attorney  of  this 
court,  and  is  sworn  and  admitted  thereof;  after  which  the 
following  gentlemen  were  admitted  attorneys  of  said  court, 
by  order  of  court,  to  wit:”  Here  follow  the  names  of 
.seventy-two  attorneys,  including  all  the  leaders  of  the  bar  of 
the  day,  and  many  whose  names  are  to-day  familiar  to  our 
ears,  and  perhaps  to  our  personal  recollections.  Some  of  the 
best  know'll  in  the  order  they  are  entered,  are  William  Mere- 
dith (father  of  the  late  William  M.),  Horace  Binney,  Peter 
A.  Browne,  James  Gibson,  Jonathan  W.  (Jondy,  Charles  W. 
Hare,  Joseph  B.  Ingersoll,  Joseph  Hopkinson,  Thomas  Ross, 
James  S.  Smith,  MJlliam  S.  Biddle,  Philemon  Dickerson,. 
John  Pardon,  Peter  S.  Duponceau,  Sanqison  Levy,  Richard 
Rush,  Charles  J.  Ingersoll,  Benjamin  Tilghman,  Zalegman 
Phillips  (father  of  Hon.  Henry  M.),  Richard  L’eters,  Jr., 
Thomas  Kittera,  John  Swift,  Moses  Levy,  William  Rawle, 
Jr.,  Charles  Chauncey,  Kicholas  Biddle,  George  Vaiix,  Jolin 
Sergeant,  James  Montgomery,  Thomas  Armstrong,  Joseph 
Reed,  Hunqihrey  Atherton,  and  Elihu  Chauncey. 

Each  of  the  attorneys  appears  to  have  been  separately 
sworn  or  affirmed,  as  the  alibreviations  “sw.”  or  " affil.”  fol- 
low each  name  in  detail. 

On  the  following  day,  June  4,  on  motion  of  Mo.scs  Levy, 
Esq.,  John  Hallowell  was  affirmed  and  admitted  as  an  attor- 
ney, and  on  motion  of  Richard  Rush,  Esq.,  Josiah  Randall 
was  sworn  and  admitted.  The  court  then  addressed  itself 
vigorously  to  business,  and  the  first  case,  James  Browne  rs. 
John  Love,  was  tried,  and  a verdict  rendered  for  the  defend- 
ant. Several  rules  w ere  then  granted  in  ca,ses  of  capias  to 
show'  cause  of  action,  and  w'hy  defendant  should  not  be  dis- 
charged on  common  bail,  and  were  made  returnable  on  the 
following  Saturday.  Two  other  cases  were  then  tried,  and 
verdicts  rendered  for  the  plaintiffs.  But  it  appears  that  the 
rapid  dispatch  of  business  did  not  then,  any  more  than  now, 
give  universal  satisfaction — bills  of  exception  being  filed  on 
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the  seventh  instant,  and  writs  of  error  taken  in  two  out  ot 
the  three  cases  tried  on  the  first  day. 

From  this  time  business  flowed  into  the  new  court  in  a 
-Steady  stream,  and  we  And  in  the  next  year  an  Act  of  March 
3,  1812,  F.  L.,  69,  reciting  that  “ Wliereas,  it  appears  from 
a number  of  causes  transferred  into  the  District  Court  for  the 
City  and  County  of  Phiiadeiphia,  and  tlie  accumulation  of 
business  therein,  that  the  said  court  will  have  to  sit  nine 
months  in  every  year;  and  whereas,  it  is  just  and  reasonable 
that  tlie  judges  who  have  to  devote  so  great  a part  of  their 
time  to  the  duties  imposed  upon  them,  as  to  prevent  their 
attending  to  any  other  business,  should  receive  a com- 
pensation proportionate  to  their  services  ; and  whereas,  the 
salaries  of  the  assistant  judges  of  said  court  are  inadecpiate  to 
the  duties  to  be  performed  by  them;  therefore,  be  it  enacted, 
etc.,  that  the  said  assistant  judges  shall  each  receive  a salary 
of  eight  hundred  dollai’s  as  a full  compensation  for  their  ser- 
vices.” 

The  same  act  provided  for  the  summoning  of  several  pan- 
els of  jurors  for  the  same  term,  and  that  they  should  be  made 
returnable  at  such  particular  day  as  the  court  should  direct. 

Joseph  llempliill,the  first  presidentof  the  court,  was  born 
in  Thorubiiry  township,  then  Chester,  but  now  in  Delaware 
county,  .January  7,  1770,  was  admitted  to  the  bar  iu  1793 
and  was  a member  of  Congress  from  that  district  from  1801 
to  1803.  He  removed  to  Philadeljihia  and  was  admitted  to 
this  liar  in  1802,  and  practiced  here  until  his  appointment  as 
judge  in  1811.  in  1817,  he  was  reappointed  president  of 
the  court,  but  resigned  iu  1818  and  was  again  elected  to  Con- 
gre.ss,  where  he  continued  to  serve,  with  an  interval  of  one 
session,  until  1831.  He  then  retired  from  public  life,  and 
lived  in  Philadelphia  till  his  death  in  1842.  He  was  a Fed- 
eralist iu  early  lite  and  afterwards  a Jackson  Democrat.  In 
person  he  was  tall  and  of  fine  presence,  with  amiable  temper 
and  dignified  manners.  As  a judge  he  was  courteous,  attent- 
ive and  com])ctent,  though  his  tastes  were  rather  for  the 
more  active  life  of  the  bar  and  politics.^ 

* See  Hi'tory  of  Chester  County,  by  Fathey  and  Cope  fl88i),  p.  595- 
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Anthony  Siininons,  one  of  tlie  lay  or  “ wing”  judges,  as 
they  were  popularly  called  in  that  day,  was  a native  of  Ifhode 
Island,  and  had  been  a goldsmith.  He  appears  to  have  been 
pros[ierous,  foi'  we  find  him  in  the  city  directories  of  1801) 
and  1811  as  “ late  goldsmith,  27  Sassafras  Street.”  In  1813 
he  appears  in  full  figure  as  ‘‘  Associate  Judge  of  the  District 
Court,”  and  perhaps  in  deference  to  his  new  honors,  has 
moved  to  the  more  aristooi'atic  neighborhood  of  “ 100  South 
Eighth  Street.”  He  was  a tall,  fine-looking  man,  and 
appears  to  have  retained  the  fondness  for  military  honors  and 
display  which  he  ac^iuireil  on  tiaining  days  in  his  native 
Mew  England.  He  was  a colonel  in  the  militia,  and  took  an 
active  ])art  in  the  politics  and  j)ublic  affairs  of  fhe  day. 
Meifher  his  manners  nor  his  habits  were  in  accord  with  what 
is  now'  expected  of  judicial  .•'tation  ; but  his  integrity  was  not 
doubted,  and  by  virtue  of  diligcmt  attention  (w  hich  is  attested 
by  the  minute  books)  and  good  natural  parts,  he  aj)pears  to 
have  filled  the  jiosition  he  held  with  acceptance,  as  we  find 
him  rcappointeel  by  Governor  Snyder  in  1817.  He  died 
January  3,  1830,  aged  57. 

Jacob  Sommer,  the  other  lay  judge,  was  a farmer,  and 
lived  in  Byberry  township.  He  was  of  J 'ennsyl vania  Ger- 
man descent,  and  discharged  tlie  duties  of  his  office  with  the 
])atient  good  sense  and  modesty  that  characterize  his  race. 
Probably  (jwing  to  his  residence  in  the  country,  he  does  not 
appear  from  the  minute-l>ooks  to  have  given  as  much  time 
to  his  duty  as  the  other  judges,  Init  was  nevertheless  I'eap- 
pointed  in  1817',  and  continued  to  sit  until  the  expiration  of 
his  commission  in  1821.^  In  1823  he  was  appointed  a justice 

^ His  second  commission,  by  some  accident,  does  not  appear  in  the 
minute-books,  though  his  name  frequently  occurs  down  to  1S21,  but  the  com- 
mission is  recorded  in  the  office  of  the  Recorder  of  Deeds  for  this  county,  in 
Miscellaneous  Book  M.  R.  i,  p.  157.  It  may  be  noted  here  that  the  admin- 
istration of  oaths  0/  office  being  a function  of  the  Crown,  was  performed  in 
the  colony  by  the  Governor  (or  in  his  absence  by'  ihe  Council)  as  the  repre- 
sentative of  the  King.  Where  it  was  inconvenient  for  the  Governor  to 
attend,  he  deputed  some  person  by  a writ  of  dedimit;  poteslatem  to  act  in  his 
name,  and  at  a very  early  day  it  became  common  to  issue  such  writs  for 
qualifying  the  justices  in  the  ou’er  counties.  Thus  at  a Council  held  6 mo. 
3d,  1703,  “A  dedimns potestatem  was  directed  to  lerem.  Langhorne  for  quali- 
fying  ye  justices  of  Bucks  county,  in  pursuance  of  ye  Queen’s  late  order.” 
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of  the  peace  for  Biistol,  Germantown  and  Boxhorongh/ 
after  which  time  1 have  not  l)e'en  able  to  hnd  any  trace  of 
liirn.' 

By  an  Act  of  March  9,  1814,  P.  Ij.  90,  the  Governor 
was  authorized  to  appoint  an  additional  judge  in  the  District 
Court,  who,  in  the  absence  of  the  president,  was  to  preside 
therein,  and  who  was  to  receive  the  same  salary.  It  was  fur- 
ther provided,  that  if  a vacancy  should  ha[)peu  lyv  the  death, 
resignation,  or  removal  of  any  one  of  the  asssistant  judges 
appointed  under  the  t)riginal  Act  of  1 81 1 , the  Governor  should 
not  till  the  vacancy. 

By  the  same  act,  the  couit  was  vested  with  jurisdiction 
in  cases  of  insolvencv,  where  the  ]iarty  was  confined  by  virtue 
of  process  issued  out  of  this  Court. 

Under  tliis  act,  Thomas  Sergeant  was  appointed,  Novem- 
ber 7,  1-S14,  as  the  additional  judge,  or  as  it  was  ])opularly 
called  and  appears  in  the  city  d.irectories,  assistant  or  second 
president.  Judge  Sergeant’s  name  is  too  familiar  to  need  a 
long  lnograi)hy.  lie  was  a son  of  Jonathan  Dickinson  Ser- 
geant, the  first  Attorney-General  of  the  State  after  the  Kevo- 
Intion,  and  was  born  .lanuary  14,  1782.  He  was  admitted 

“ Also,  another  dcdivius  directed  to  Win.  Annan,  with  William  Rodeney’s- 
name  inserted,  for  qualifying  the  justices  of  Kent  in  pursuance  of  ye  said- 
order.”  (2  Col.  Rec  , 97.)  It  soon  became  the  custom  for  each  Governor 
at  his  accession  to  office  to  issue  a writ  of  dedimus  potestatem,  for  the  admin- 
istration of  official  oaths,  to  a deputy  in  each  county — usually  the  Recorder 
of  Deeds — and  this  practice  has  continued  without  interruption  to  the  present 
day.  Under  this  custom  it  has  been  usual  fiom  very  early  limes  for  the 
judges  of  this  county  to  be  sworn  into  office  by  the  Recorder  of  Deeds,  acting 
by  virtue  of  his  writ  of  dcdimus  potestatem  from  the  Governor.  I he  com- 
mission is  then  recorded,  and  the  practice  was  universal  in  former  times  for 
the  judge  to  subsciibe  the  oath  of  office  in  the  record  book.  In  the  present 
case  the  signature  “Jacob  Somer,”  on  p.  157,  is  apparently  a copy  in  the 
handwriting  of  Matt.  Randall,  the  Recoidtr;  the  proper  signature  of  the 
judge,  in  a lair,  round  hand,  occurs  to  a duplicate  copy  of  the  oath  on  p. 
165.  The  same  book  contains  the  signature  of  Judge  .Simmons,  written  in  a 
free,  bold  hand,  with  a dashing  flourish  under  it,  showing  evident  familiarity 
with  the  pen. 

•'Office  of  Recorder  of  Deeds,  Phila.  County,  Commission  Book  M.  R. 
I,  p.  372. 

MIe  was  an  officer  in  the  American  Army  during  the  Revolution,  and 
later  a member  of  the  State  Senate.  In  182b  he  was  nominated  for  Congress 
by  the  old  school  Democrats  of  the  Third  District,  but  was  not  elected.  He 
died  at  Smithfield,  Philadelphia  County,  in  P'ebruary,  1827,  aged  sixty-nine 
years.  See  Westcott’s  History  of  Philadelphia,  in  the  Sunday  Dispatch, 
Chapter  736. 
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to  the  bar  in  1802,  became  Secretaiy  of  tlie  Commonwealth 
in  1818,  Altorne\'-Genei'al  in  1819,  and  a Judge  of  tlie 
Supreme  Court  fnmi  1834  till  his  resignation  in  1846.  He 
died  May  8,  1860.  In  person  he  was  singnlarly  unlike  his 
distinguished  brother  John,  being  a tall  and  heavily-built 
man,  of  fair  complexion  and  light  hair;  but  though  not  pos- 
sessing the  same  brilliant  forensic  qualities,  he  was  fidly 
ecjiial  to  his  brother  in  soundness  of  judgment  and  depth  of 
lea  rning. 

By  the  Act  ot  1811,  as  already  said,  the  court  was  lim- 
ited to  six  years.  By  the  Act  of  March  13,  1817,  P.  L.  105, 
it  was  ccmtiiiued  for  four  yeai's  longer,  with  “ the  same  num- 
l)er  of  judges  and  associate  judges  as  heretofore,”  and  wdth 
the  additional  provisions  that  it  should  have  its  separate 
prothonotary,  and  that  its  judges  should  severally  have  the 
same  jurisdiction  to  issue  writs  of  lia/iects  corpus  as  the  presi- 
<!ents  of  the  various  Courts  of  Common  Pleas  throughout  the 
Commonwealth. 

Under  this  act,  Hemphill,  president,  and  Simmons  and 
Sommer,  assistants,  were  rea|)pointed,  and  as  the  additional 
judge  in  place  of  Sergeant  Joseph  B.  McKean.  In  the  fol- 
lowing year  Judge  Hemphill  I’esigned,  as  already  stated,  and 
McKean  was  made  president,  his  place  being  tilled  by  Jose})h 
Barnes. 

in  1821,  the  court  was  again  lenewed  for  four  years  by 
an  Act  of  Februarv  20,  P.  U.  39,  by  which,  tor  the  first 
tiing,  it  was  made  imperative  on  the  Governor  to  commission 
three  ])ersons  “ of  legal  knowledge”  as  judges.* 

* Mr.  Brown,  in  The  Forum,  vol.  2,  p.  151,  states  erroneously  that  the 
associa'es  were  laymen  “ and  so  continued  until  1835.”  That  distinguished 
advocate  was  not  adapted  by  temperament  or  habit  for  laborious  and  accurate 
research,  and  this  is  not  the  only  instance  in  which  his  pleasant  volumes 
would  be  apt  to  mislead  those  who  take  thetn  for  history.  From  this  criticism, 
however,  must  be  excepted  vol.  i,  chapter  2,  on  the  Practice  of  the  Law 
before  the  Revolutim,  which  was  written  for  Mr.  Brown  by  a gentleman  as 
distinguished  for  the  accuracy  of  his  antiquarian  knowledge  as  for  the  charms 
of  his  style  (John  William  Wallace,  Esq.).  Brth  Mr  Brown  and  myself, 
moreover,  are  under  obligations  to  a Discour.-e  on  the  Judicial  History  of 
Pennsylvania,  delivered  before  the  Law  Academy  of  Philadelphia,  Septem- 
ber 8,  1838,  by  the  Hon  Peter  McCall. 
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Under  this  act  .Jared  Jiigersoll  was  appointed  president, 
McKean  reap|)()intcd  a judge,  and  Benjamin  R.  Morgan  tlie 
otlier  judge.  The  p(i[mlar  title  of  second  president  seems  to 
have  been  retained,  though  there  was  no  longer  any  warrant 
for  it  in  the  law.  Perhaps  it  was  in  deference  to  Judge 
INJcIvean’s  former  rank  ; Init  he  continued  to  appear  in  the 
directory  as  president  or  second  president. 

Judge  lugei’soll  died  in  Oc^tober,  1822,  and  in  December 
of  the  same  year  .Moses  I^evy  was  ai)pointed  president  in  his 
place. 

Pw  the  Actof  March  1,  1825,  1’.  Tv.  41,  the  court  was 
again  renewerl  for  seven  years.  The  Acts  of  1817  and  1821 
had  been  short  acts,  simply  continuing  the  court  as  organized 
under  the  original  Act  of  1811,  with  the  important  addition, 
in  the  .\et  of  1821,  that  the  .Judges  should  be  “of  legal 
knowledge.”  The  present  act  was  a carefully  drawn  statute 
of  much  wider  scope.  By  the  first  section  the  court  was 
continued,  with  the  powers  and  jurisdiction  conferred  by  the 
Actof  1811,  and  was  to  consist  of  three  judges  “of  com- 
petent legal  learning.”  By  section  two,  all  actions,  matters, 
and  things  pending  in  the  old  court  were  continued  under 
the  new  as  if  there  had  been  no  limitation  to  the  old  court. 
By  section  three,  any  one  of  the  judges  was,  for  the  first 
time,  empowered  to  try  cases  and  gi'ant  motions,  to  sit  .sepa- 
j’ately  for  those  puriioses,  and  to  reserve  for  the  couit  in 
bane  rpiestions  of  law  arising  at  the  trial.  Other  sections 
ju’ovided  for  a piothonotary,  the  summoning  of  juries,  etc., 
etc.  By  section  eight,  the  Ck)mmi.ssioners  of  the  City  and 
Conntv  of  Jfidladelphia  w'eie  directed  to  jirovide  “suitable 
apartments  in  which  the  trials  shall  be  had,  as  provided  for 
bv  this  aet.”  By  section  nine,  an  im[)ortant  addition  was 
made  to  the  future  business  of  this  court  by  the  repeal,  as  to 
all  future  actions,  of  all  laws  or  ])ai'ts  of  laws  wdiich  vested 
the  Supreme  Court  with  original  jurisdiction  of  actions  com- 
menced in  Ifiiiladelphia  county,  or  which  authorized  original 
suits  or  actions  commenced  in  the  said  county  to  be  tran.s- 
feri-ed  to  the  Sipireme  Court  for  trial.  By  this  section,  the 


business  wbiclr  would  otherwise  have  been  bi’onglit  in  the- 
Court  of  Nisi  Prius,  was  diverted  into  tlie  Pistrict  Court. 

Tender  tliis  act  McKean  was  again  ap|)ointed  jiresident, 
and  Barnes  associate,  witli  Jolin  llallowell  as  the  other  asso- 
ciate in  place  of  iMorgan.  The  ne.xt  year  Judge  McKean 
died  and  Barnes  was  made  president,  and  Charles  S.  Coxe 
took  his  place  as  associate. 

Bv  this  act  the  working  cajiacity  of  the  court  was  more 
than  doubled.  Hitherto  but  one  court  for  jurv  trials  couhl 
be  held  at  a time,  for,  although  in  the  interval  from  1S14  to^ 
18’21  there  were  four  judges,  any  two  of  v horn  were  by  law 
competent  to  hold  a court,  yet  it  does  not  appear  to  have  been 
the  intention  that  two  branches  of  the  court  should  sit  sepa- 
rately at  the  same  time,  and  the  minute-books  show  that,  in 
fact,  they  never  did.  The  provision  for  the  fourth  judge 
seems  to  have  been  intended  solely  to  avoid  the  stoppage  of 
the  business  in  case  of  the  absence  of  the  president,  or  the 
not  less  objectionable  alternative  of  a court  held  by  the  two^ 
lay  Judges  alone.  Excei)t  during  this  period,  two  courts  at 
the  same  time  had  never  been  legally  possible. 

The  first  District  Court  sat  in  the  centre  building  of  the 
State  House,  in  the  west  room  so  long  occupied  in  our  day  by 
the  Common  Pleas,  and  now  (1875)  by  the  National 
Museum. 

In  Mease’s  Picture  of  Philadelphia  in  1811,  p.  319,  it 
is  stated  that  the  centre  State  House  building  “ is  now  occu- 
pied by  the  Supreme  and  District  State  Courts  below,  and 
Peale’s  Museum  above,”  and  it  is  well  known  that  the 
Supreme  Court  sat  in  Independence  Hall J 

The  building  at  the  corner  of  Sixth  and  Chestnut  was 
built  between  1787  and  1790  by  the  County  of  Philadelphia, 
nominally  as  a County  Court  House,  but  j)robably  with  a 
double  view  of  offering  it  to  Congress,  if  Philadelphia  should 

® In  1787,  however,  it  appears  by  the  Journal  cf  Manasseh  Cutler, 
that  the  Supreme  Court,  under  the  presidency  of  Chief  Justice  McKean,  sat 
on  the  west  side  of  the  hall,  then  open  as  now  (1899)  restored.  See  12  Pa., 
Mag.  of  History,  108. 
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be  retained  as  the  capital  of  the  nationd*'  The  l)uihling  inter- 
nally was  entirely  ditferent  from  its  present  arrangement.” 
There  was  no  entrance  on  Sixth  Street,  no  partition  between 
the  present  Quarter  Sessions  room and  the  room  of  the 
Highway  J )epartment,’®  and  no  stairs  at  that  point  leading  to 
the  second  story.  The  entrance  was  on  Chestnut  Street  into 
a vestibnle,  thence  into  a sort  of  second  ve.stibnle  or  foyer  for 
spectators,  and  then  a large  room,  occupied,  during  the  time 
Congress  sat  here  after  its  completion,  by  the  House  of  Rep- 
resentatives. The  staircase  to  the  second  story  was  in  the 
vestibnle  next  to  Chestnut  Street,  and  led  np  to  a similar 
vestiimle  from  which  ran  a broad  entry  southward  to  the 
Senate  Chamber,  which  was  the  i)resent  District  Court  Room 
iXo.  l.“  The  space  now  occupied  by  the  Di.strict  Court  Room 
Xo.  2,  and  the  witness-rooms,  lately  the  Law  Library,  w'as 
divided  into  four  committee-rooms,  two  on  each  side  of  the 
broad  entry  I have  mentioned.  On  the  north  side  of  the 
Senate  Chamber  was  a gallery,  attainable  only  by  a steep 
sj)iral  staircase  leading  np  from  what  has  since  been  the  east 
or  conversation-room  of  the  Law  J^ibrary.  This  gallery  was 
not  a j)art  of  the  original  plan  of  the  building,  and  was  put 
there  after  the  room  was  accepted  by  the  Senate.  It  was 
verv  close  to  the  ceiling,  narrow,  dark  and  uncomfortable. 
After  the  room  came  to  be  used  by  the  courts  the  gallery  was 
commonly  kept  closed,  as  I learn  from  Judge  Coxe,  because 
it  became  a place  of  resort  for  the  hangers-on,  who  frequently 
went  to  sleep  and  snored,  to  the  great  disturbance  of  the 
proceedings.  It  was  finally  removed  in  1835. 

See  a Discourse  at  the  Inauguration  of  the  new  hall  of  the  Historical 
Society  of  Pennsylvania,  March  ll,  1872,  by  John  William  Wallace, 
Appendix  IV. 

“ /.  e.,  1875. 

The  rear  or  south  room  on  the  first  floor. 

The  north  or  front  room  on  Chestnut  Street,  subsequently  occupied  by 
the  Prothonotary  of  the  four  Courts  of  Common  Pleas  after  1875. 

The  eagle  still  remaining  over  the  bench  in  this  room  is  a relic  of 
Congressional  days,  which  has  been  preserved  and  twice  retouched  with  pious 
hand,  since  1800,  while  with  a singular  incongruity  of  taste  the  surrounding 
galaxy  of  stars  has  been  enlarged  from  the  original  thirteen  to  thirty- — pre- 
sumably the  number  of  States  at  the  time  of  the  last  repainting. 
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Wlion  tlie  l)uil(ling  was  cliaoged  to  its  present  arrange- 
ment I have  not  been  able  to  learn  in  tlie  brief  time  1 have 
had  for  preparation  of  this  notice,  but  it  was  certainly  prior 
to  1824,  as  in  that  year  the  Senate  Chamber  or  District  Court 
Room  No.  I was  occupied  by  the  United  States  Courts;  the 
District  Court  Room  No.  2 by  the  Supreme  Court  of  tlie 
State;  the  west  witness-room  between  No.  1 and  No.  2 by 
the  Law  Library,  as  it  was  until  very  recently  ; the  present 
Highway  Department  by  the  District  Court,  and  the  present 
•old  Quarter  Sessions  Room  by  the  Common  Pleas. 

Nor  have  I been  able  to  ascertain  when  the  District 
Court  moved  from  the  State  House  to  the  County  Court 
House,  to  the  room  now  used  by  the  Highway  Dejiaitment, 
excejit  as  already  stated  that  it  was  jirior  to  1824.  Neither 
the  minute  books  of  this  court  nor  of  the  United  States 
Circuit  Court  take  any  notice  of  the  place  where  their  sessions 
were  held.  Fortunately  the  clerk  of  the  United  States 
District  Court,  having  his  local  attachments  or  his  love  of 
detail  better  develojied,**’  has  preserved  for  ns  the  time  when 
the  Federal  Courts  vacated  the  Senate  Chamber,  and  it 

i''  Philadelphia  in  1824,  pp.  98  and  133.  On  the  latter  page  is  a plan  of 
the  building  showing  the  arrangement  as  above  described. 

A writer  in  the  Sunday  Dispatch  of  25lh  January,  1S72,  quoted  by  Mr. 
Wallaceinhis  Discourse  (ante,  p.  288.  n.  10)  states  that  the  entrance  on  Si.xth 
Street  was  made  during  the  latter  part  of  the  interval  between  1815  and  1821. 
Mr.  llinney  recollects  arguing  a certain  case  before  the  Supreme  Court  in 
1819,  and  that  it  then  sat  in  Independence  Hall.  This  confirms  the  opinion 
that  the  building  was  altered  and  the  courts  moved  about  1820  or  1821. 

It  is  very  greatly  to  be  hoped  that  this  venerable  and  interesting  building, 
' in  which  the  first  Congress  of  the  United  States  sat,  and  the  City  Hall,  at  the 
corner  of  Fifth  Street,  will  be  preserved,  and  as  far  as  practicable  restored  to 
their  original  condition.  On  the  completion  of  the  new  public  buildings  and 
the  removal  of  the  courts,  the  admirable  suggestion  of  the  Committee  on  the 
Restoration  of  Independence  Hall  ought  to  be  carried  out,  and  these  buildings 
assigned  to  the  use  of  the  Historical  and  American  Philosophical  Societies. 
The  fine  and  valuable  collections  of  those  societies  could  then  be  made  avail- 
able for  general  exhibition,  and  by  changing  the  row  offices  into  galleries 
leading  into  the  National  Museum  and  Independence  Hall,  a collection  would 
thus  be  brought  together  for  purposes  of  public  view  which  would  be  unrivalled 
in  any  other  American  city. 

Perhaps  his  carefulness  in  this  respect  was  stimulated  by  the  migratory 
habits  of  the  court.  During  the  time  of  Judge  Peters,  the  court  was  not 
unfrequently  held  at  his  residence  at  Belmont  on  the  Schuylkill  (now  in 
Fairmount  Park),  and  is  so  noted  in  the  minutes. 
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acquired  its  now  familiar  title  of  District  Court  Room  No.  1.^^ 
The  mimite-book  of  that  court,  under  date  of  September  8, 
1826,  begins  with  this  entry — '•  ( ourt  is  opened,  pursuant  to 
adjournment,  at  the  District  Court  Room,”  and  concludes 
“ Couit  adjourned  to  loth,  at  11  a.  m.,  at  same  place.”  On 
the  15th  the  entry  reads — “Court  is  o})ened,  jiursuant  to 
adjournment,  at  the  District  Court  Room,  and  the  same  is 
fui'ther  adjourned  to  the  22d  inst.,  at  11  a.  m.,  at  the  room 
of  the  District  Court,  in  the  building  of  the  Franklin  Insti- 
tute.” The  entries  proceed  in  the  same  way  to  describe  the 
room  as  in  the  building  of  the  Franklin  Institute  for  some 
weeks,  until  the  clerk  having  apparently  become  habituated 
to  his  new' quarters,  drops  the  localizing  description  and  pro- 
ceeds as  Ibi'inerly  to  call  it  the  room  of  the  District  Court. 
These  entries,  hxing  the  date  with  e.xactne.ss,  ccnifirm  the 
recollection  of  Judge  Coxe,  that  wdien  he  went  on  the  bench, 
in  October,  1826,  our  District  Court  occupied  its  room  No.  I 
for  tbe  court  in  banc,  and  the  })rc.sent  Highway  Department 
for  its  additional  room  for  jury  trials.  I infer,  therefore,, 
that  it  was  the  Act  of  1825,  empowering  the  judges  of  the 
Jtistrict  (.kiurt  to  sit  sejiarately  li)r  jury  trials,  and  directing 
the  City  Commissioners  to  provide  suitable  I'ooms  therefor, 
wdiieh  led  to  a rearrangement  of  court  room.s,  and  the 
assignment  of  No.  1 to  the  Disti  ict  Court  in  banc,  where  it 
sat  until  the  increase  of  judges  to  live  rendered  the  bench  too. 
crowded,  and  it  removed  to  the  present  room  No.  4,'®  in 
which  it  has  assembled  to-day  for  the  last  time. 

The  Act  of  1825  continued  the  court  for  seven  years, 
and  by  the  Act  of  Mai’ch  26,  1832,  P.  L.  184,  it  was  again 

'‘Subsequently  known  as  Court  Room  C of  the  Court  of  Common  Pleas^ 
No.  2 — tbe  old  Senate  Chamber  as  already  noted.  See  Address  on  Congress 
Hall  by  Hon.  S.  \V.  Pennypacker,  1895. 

'“The  second-story  East  room  in  the  west  wing  of  the  .State  House,  over 
what  was  familiarly  known  for  so  many  years  as  “ the  row  ” (i.  e.  of  offices  for 
Prothonotary,  Sheriff,  Clerk  of  Orphans’  Court,  etc.)  The  buildings  appear  to- 
have  been  intended  for  storage  of  records.  The  walls  were  of  enormous 
thickness  and  the  ceilings  of  arched  brick.  The  r<  onis  had  been  used  by 
various  city  departments,  but  were  changed  to  court  rooms  to  give  additional 
accommodation  tokhe  District  Court,  after  the  Act  of  1872  for  the  election  of 
a fifth  judge. 
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renewed  for  tliree  years,  witli  some  notable  cliangcs  in  its 
jurisdiction  and  practice.  For  the  first  time  tlie  j)resent 
montldy  return  days  were  introduced;  the  jurisdiction  of 
appeals  from  the  judgments  of  aldermen  was  taken  away 
from  the  Coinmon  Pleas  and  transferred  to  the  Etistrict 
Court,  whose  judges  were  required  to  issue  a separate  venire, 
and  hold  a separate  trial  list  of  at  least  two  weeks  in  each 
term  for  the  trial  of  said  appeals. 

The  judges  then  in  commission  were  reappointed  under 
this  act  hv  Governor  Wolf.  In  1833  JiKGe  Hallowell 

O 

resigned,  and  Thomas  McKean  Pettit  was  appointed  in  his 
place. 

By  the  Act  of  March  28,  18.35,  P.  L.  88,  the  court  was 
again  renewed  for  ten  years,  the  longest  time  for  which  it 
had  been  yet  established.  "This  is  a substantial  re-enactment 
of  the  Act  of  1832,  with  two  important  additions  in  sections 
2 and  3,  the  first  containing  the  provision  under  which  the 
court  has  continued  to  practice,  authorizing  judgments  for 
want  of  an  affidavit  of  defence,  and  the  latter  repealing,  as 
to  this  court,  the  law  providing  for  a compulsory  reference 
of  suits  to  arbitration. 

A Suiiplementary  Act  was  passed  March  11,  183G,  P. 
L.  76,  authorizing  each  judge  sitting  separately  to  enter 
iudgments  for  want  of  an  affidavit  of  defence;  and  intro- 
ducing a new  feature  in  practice,  by  authorizing  the  judge 
presilling  at  a trial  to  enter  a compulsory  non-suit,  if,  in  his 
opinion,  the  ])laintiff’s  evidence  is  not  sufficient  in  law  to 
maintain  the  action. 

Lender  this  act  Pettit  was  appointed  president,  and 
George  M.  Stroud  and  Joel  Jones  associates,  in  1835,  and 
they  continued  in  office  until  the  exjiiration  of  their  com- 
missions in  1845. 

By  the  Act  of  iMarch  28,  1845,  P.  L.  253,  the  court 
was  again  renewed  for  ten  years,  and  Governor  'Shunk 
appointed  Joel  Jones,  president,  and  Joint  K.  Findlav  and 
George  Sharswood,  associates.  Judge  Jones  having  resigned 
in  18-18,  Judge  Sharswood  was  promoted  to  the  presidency 
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and  George  JM.  Stroud  was  again  appointed  to  his  former 
position  as  associate. 

Filially,  by  the  Act  of  Ajiril  3,  1851,  P.  L.  308,  the 
limitation  was  removed  in  advance,  and  the  court  was  con- 
tinued with  all  its  powers  and  jurisdiction  until  it  should  be 
abolished  by  law. 

In  the  history  of  the  court  few  things  are  more  notice- 
able than  the  apparent  uncertainty  of  the  temii-e  by  which  it 
held  its  existence  for  a few  years  at  a time,  and  yet  the 
unbroken  regularity  with  which  it  was  always  renewed  in 
advance  of  its  exjiiration.  It  has  not  unfrerpiently  proved 
that  the  shortest  terms  of  office  have  led  practically  to  the 
longest  tenure.  A notalile  instance  Is  to  be  found  in  the  judi- 
cial history  of  A^ermont,  where  the  judges  of  the  Supreme 
Court  held  office  for  one  yearonl\’.  The  rotation  of  such  an 
officer  out  of  Ids  position  at  such  an  interval  was  too  glaring 
a violation  of  all  rules  of  justice  and  good  policy  to  be  car- 
ried out  at  the  end  of  the  first  or  even  the  second  year.  But 
one  or  two  re-elections  soon  established  a sort  of  common  law 
that  controlled  the  statute,  and  re-election  followed  as  a 
matter  of  course,  until  some  special  reason  arose  for  a change. 
In  this  way  ('hief  Justice  Redlield  held  office  for  twenty-five 
vears,  by  annual  re-election  by  a legislature  with  a majority 
of  a different  political  party.  (See  36  Vt.  app.)  Something 
of  this  spirit  mav  have  contributed  to  the  jiractical 
stability  of  the  District  Court,  notwithstanding  the  theo- 
retical uncertainty  of  its  duration.  But  the  .system  must 
have  been  felt  to  be  a bad  one,  and  it  is  difficult  to 
account  for  its  continuance,  unless  we  adopt  the  theory 
hinted  to  me  by  one  whose  experience  and  insight  into  prac- 
tical affairs  make  even  his  unstudied  suggestions  weighty 
(Chief  Justice  Sharswood),that  the  governors  were  reluctant  to 
relinquish  the  patronage  which  the  short  terms  of  the  judges 
constantly  brought  back  to  their  hands.  Party  politics  dur- 
ing most  of  the  timi'  ran  exceedingly  high,  and  the  uticere- 
monious  way  in  which  successive  governors  dropped  the 


•21 


judges  appointed  by  tlieir  ]>redecessors,  unless  they  happened 
to  be  ])oIitical  friends  of  their  own,  gives  nuich  color  to  the 
suggestion.  It  is  no  small  tril)nte  to  the  l)onorable  [losition 
traditionally  held  by  the  bench  in  this  State,  that  notwith- 
standing the  nieagrcness  of  the  comjiensation  and  the  uncer- 
tainties of  the  tenure,  the  bench  of  the  District  Court  was 
filled  for  a long'  succession  of  vears  with  lawyers,  not  onlv  of 
integrity  and  learning,  but  of  a degree  of  experience,  ability 
ar.d  reputation  that  would  naturally  have  suggested  to  them 
a desire  "for  the  greater  pecuniary  rewards  of  a successful 
practice,  or  the  honors  of  a more  conspicuous  public  station. 

A brief  notice  of  the  judges  already  named  is  all  that  the 
oeeasion  permits. 

Joseph  13.  McKean,  who  succeeded  Hemphill  as  Presi- 
dent of  the  Court  in  1818,  was  a son  of  Thomas  McKetin, 
the  first  Chief  Justice  and  secttnd  Governor  of  the  State, 
and  was  admitted  to  the  bar  in  1785.  He  was  Attornev- 
General  of  the  State  from  1800  till  1800,  and  one  of  the 
founders  of  the  Law  Associtition.  His  signature  to  its  first 
charter,  approving  it  as  Attorney-General,  may  be  seen  yet 
in  the  library.  He  died  September  3,  1826,  at  his  country 
seat,  in  Cheltenham  township,  in  the  sixty-third  year  of  his 
age.  A fair  obituary  of  him  appears  in  “ Poulson's  Ameri- 
can Daily  Advertiser  ''  of  the  following  dav,  in  which  it  is 
said  that  he  was learned,  indefatigable,  patient  and  candid, 
* * * an  excellent  model  of  judicial  conduct.'’  His 

library,  advertised  fn'  sale  by  “ M.  & S.  Thomas,  87  Chest- 
nut Street,”  was  for  that  day  a notably  large  and  valuable 
collection. 

Joseph  Barnes,  the  next  judge,  was  admitted  to  the  bar 
in  1805,  and  was  at  various  times  Prothonotarv  of  the 
Supreme  Court  and  Begister  of  AVills,  besides  holding  the 
perhaps  nominal  office  of  Professor  of  the  Common  and 
Statute  Law  of  Pennsylvania  at  the  I.vaw  Academy  He  was 
a good  lawyer  and  a man  of  great  natural  quickness,  but  he 
was  small  in  person,  shabby  in  his  dress,  and  remembered 
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inveterate  habit  of  joking  both  on  and  ofl[‘  the  benchd® 

Jienjainin  It.  Morgan,  who  snceeeded  Ijarnes  in  1821, 
was  in  reniai'kable  contrast.  He  was  a large  man,  of  florid 
complexion,  witii  the  gracious  and  rather  elaborate  manners 
of  the  t)ld  school.  He  came  of  a Quaker  family,  and  like 
many  others  when  he  left  the  plain  garb  li('  took  to  lace  ruf- 
fles, wore  his  hair  powdeied  and  in  a queue,  and  became 
noted  tor  care  and  attention  to  his  dress  and  personal  appear- 
ance. He  was  admitted  to  the  bar  with  McKean  in  J785, 
and  went  early  into  political  life  as  an  ardent,  or  as  he  was 
described  to  me  by  one  who  i’ememl)ered  him, an  “arrogant” 
Fedeialist,  and  was  a membei’  of  the  Legislature.^^  He  was 
a sound  lawyer  and  a man  of  character  and  mark  in  his  day. 

(If  dared  Iiigcrsoll  it  is  not  necessary  to  speak.  He  was 
one  of  the  most  distingidshed  lawyers  of  bis  day  ; was  Attor- 
ney-Heueral  of  the  Stale  from  1791  to  1800,  and  had  a most 
extensive  practice.  He  was  the  preceptor  of  Horace  Kinney, 
and  has  been  most  pleasantly  and  graphically  described  by 
him  in  his  sketch  of  the  I.ieaders  of  the  Old  Bar. 

Moses  Bevy,  who  succeeded  Ingcrsoll,  was  also  a man 
who.se  name  is  familiar  to  the  present  generation,  chiefly  from 
the  as.sociation  of  his  witty  brother  i8amson.  He  was 
admitted  in  1778  and  enjoyed  a very  large  practice.  From 
1802  to  1808  he  held  the  office  of  Recorder  of  Philadelphia, 
tlu'u  a judicial  office  of  much  dignity.--  Judge  Levy  and 

1''  From  a memorandum  for  which  I am  indebted  to  the  late  Hon.  Henry 
D.  Maxwell,  of  Easton,  I learn  that  Judge  Barnes  was  born  at  Lanesborough, 
Mass.,  in  1778,  graduated  from  Williams  College  in  1800,  studied  law  in  Phila- 
delphia, where  he  was  admitted  to  the  bar  September  16,  1805.  It  is  also  said 
that  in  his  professorship  at  the  Law  Academy  he  delivered  three  courses  of 
lectures,  1822-1825.  He  married  Ann,  daughter  of  John  Dean,  of  Bucks 
County,  by  whom  he  had  nine  children.  He  died  at  his  residence,  148  Arch 
Street,  Philadelphia,  April  22,  1839,  and  was  buried  at  Laurel  Hill. 

-•’  Judge  Cadwalader. 

He  was  principal  manager  or  the  House  of  Representatives  in  the 
impeachment  of  John  Nicholson  in  1794.  See  Pa.  State  Trials,  Vol.  I. 
Trial  of  John  Nicholson,  Esq.,  Comptroller-General  of  Pennsylvania.  Phila- 
delphia, l 794.  Judge  Morgan,  died  November  19,  1840,  aged  76.  See 
Martin’s  Bench  and  Bar  of  Philadelphia,  and  2 Weekly  Notes  of  Cases  193. 

--  He  was  born  in  Philadelphia,  August  9,  1 756,  graduated  at  the  Univer- 
sity of  Pennsylvania  in  l 772,  read  law  with  Andrew  Allen,  Attorney- 
General  and  was  admitted  March  19,  1778.  He  died  May  9,  1826.  These 
particulars  I learn  from  his  daughter  Mrs.  John  J.  Milligan. 
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Judge  Ingersoll  both  eanie  upon  the  bench  late  In  life,  after 
bavino:  acliived  great  distinction  at  tlie  bar.  Tliat  tliev  were 
learned  and  able  judges  follows  almost  of  course,  but  it  can- 
not be  denied  that  neither  fulfilled  the  ex[)ectations  of  his 
friends.  Neither  was  rpiite  equal  on  the  bench  to  what  he 
had  been  at  the  bar. 

John  Hallowell  was  born  in  Philadelphia  in  ITfiH.  He 
was  of  a Quaker  family,  and  after  graduating  at  the  Univer- 
sity of  Pennsylvania,  studied  law  with  Miers  Fisher,  a lawyer 
of  great  eminence  and  a leading  member  of  the  Society  of 
Friends.  He  was  admitted  to  the  bar  by  special  order  in 
1788,  at  the  age  of  twenty,  and  got  into  practice  rapidly. 
He  lived  and  had  his  office  at  the  southeast  corner  of  Fifth 
and  Chestnut  Streets.  In  1815  he  was  a member  of  the 
IjCgislature,  and  in  1820,  having  acquired  what  was  then  a 
considerable  fortune,  and  desiring  to  retire  from  the  cares  of 
active  practice,  he  succeeded  Jacob  J>ush  as  president  of  the 
Court  of  Common  Pleas.  The  position,  however,  was  not 
agreeable  to  him,  he  had  not  })reviously  practiced  much  in 
that  court,  the  criminal  business  was  distasteful  to  him,  and 
he  did  not  feel  at  home  in  it.  He,  therefore,  accepted  in  1825 
the  position  of  associate  judge  in  the  District  Court,^^  and 
remained  in  that  jiosition  until  1833,  when  he  had  a slight 
attack  of  j)aralvsis  and  resigned.  He  recovered,  however, 
and  lived  till  1839.  Judge  Hallowell  was  a s<jund,  deliberate 
and  careful  judge,  and  was  highly  esteemed  in  all  the  rela- 
tions of  life.  He  was  the  father-in-law  of  Judge  Stroud. 

In  person  he  was  short  and  stout,  of  florid  coinj)lexion, 
and  hair  that  turned  white  at  a very  early  age.  He  was  a 

The  tradition  among  the  older  members  of  the  bar  whom  I knew  wa^ 
that  the  vacant  position  in  the  District  Court  was  ottered  to  Edward  King, 
who,  however,  liesitated  about  taking  it,  both  on  account  of  his  want  of 
legal  learning  and  on  account  of  the  legislative  power  to  put  an  end  to  the 
court.  Hallowell  not  being  so  timid  on  either  account  agreed  to  accept  the 
place  and  make  room  for  King  in  the  less  exacting  Court  of  Common  Pleas, 
where,  notwithstanding  the  misgivings  of  the  profession,  as  well  as  his  own, 
as  to  his  competency  King  speedily  became  one  of  the  greatest  judges  the 
State  ever  produced.  David  Paul  Brown  gives  a slightly  different  version  in 
1 he  Forum,  vol.  2,  p.  174. 

2*  Simpson’s  Lives  of  Eminent  Philadelphians,  contains  a sketch  of  his 
life  by  Judge  Stroud. 
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noted  epicure,  an<l  a story  is  told  of  Ids  having  once  veiy 
inncli  disconcerted  an  eminent  counsel  who  was  argniiip;  a 
case  hefoi’e  him,  hy  callinir  out,  in  the  midst  of  the  argument, 
to  one  of  the  officers,  “ Charles,  the  Court  forgot  to  go  to 
market  this  morning — go  di'wii  to  the  market  and  buy  the 
Couit  a shad  for  dinner — and  Charles  be  sure  you  get  a fat 
one.’’^® 

Charles  S.  Goxe  was  admitted  to  the  bar  in  1812,  prac- 
ticed until  182(J,  when  he  was  a|)pointed  as  associate  judge  in 
place  ot  llarnes,  promoted  to  the  presideuev  on  the  death  of 
McKean,  fn  1832  he  was  reappointed  and  remained  on  the 
bench  till  the  expiration  of  his  commission  in  1835,  when 
he  retired  from  practice,  ami  still  lives  in  the  enjoyment  of 
his  health  and  faculties  at  the  ripe  age  of  eighty-four.-®  I am. 
indebted  to  him  for  some  of  these  I'eminisceuces  of  the  early 
days  of  the  court. 

Thomas  Mtdveau  Pettit  was  appointed  on  the  resigna- 
tion of  Judge  Ifallowell,  in  1833,  and  at  the  expiration  of 
The  cui  rent  commissions  in  1835,  he  was  made  president,  and 
held  that  position  until  1845.  Judge  Pettit  was  born  in 
Philadelphia  in  1797,  graduated  at  tiie  Lrniversity  of  Penn- 
sylvania, studied  law  with  Josej)h  R.  lugeisoll,  and  was 
admitted  to  the  bar  in  1818.  lie  got  into  pactice  early,  and 
into  politics  as  an  active  Democrat.  In  1820  he  was  City 
Solicitor,  subse(pientiy  deputy  Attorney-General  for  Philadel- 
})hia  county,  and  member  of  the  Lcirislatui'e.  On  the  expira- 
tion of  his  commission  in  1845  he  declined  a reap[)oiutment,  and 
was  shortly  after  a])poiuted  United  States  District  Attorney,, 
and  subsequently  Director  of  the  Mint,  which  latter  office  he 

It  is  proper  to  say  that  this  same  story  is  told,  perhaps  with  more  pro- 
bability, of  ilarnes,  whose  eccentricities  were  notorious.  Charles  Pidgeon 
was  for  many  years  crier  of  the  court,  and  it  is  related,  in  illustration  of 
Barnes’s  absent-mindedness,  that  he  would  frequently  ask — “ Charles,  what 
is  your  hist  name,  Charles?”  I am  inclined  to  think,  however,  that  the 
whole  story  originated  in  the  facetious  squib  of  the  late  Wm.  M.  Meredith 
called  Dies  Jinidici,  published  in  the  Jotirnal  of  Law,  vol.  i,  p.  337  (for 
May  25,  1831),  a burlesque  upon  the  court  with  which  he  had  his  famous 
controversy. 

Pie  dierl  Nov.  19,  1879,  aged  89.  Pie  had  been  the  senior  member  ot 
the  Bar  since  the  death  of  Plorace  Binney  in  1875. 
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retained  till  his  death  in  1853.  He  was  a learned  and  able 
judge,  and  has  indeed  been  described  to  me  by  one  who  is 
himself  an  eminent  judge,  by  no  means  given  to  the  Ameri- 
can habit  of  indiscriminate  eulogy,^’  as  the  “ soundest  man 
in  judgment  ” he  had  ever  known  on  the  bench.  He  pre- 
sided in  the  District  Court  with  great  acceptability,  though 
his  sufferings  from  a painful  disease  induced  an  occasional 
petulance  of  temper,  distressing  alike  to  the  bar  and  himself. 

Joel  Jones  was  a native  of  Connecticut,  but  came  to  this 
State  early  in  life,  and  was  admitted  to  the  bar  in  Easton, 
where  he  practiced  till  his  appointment  to  the  bench  in  1835. 
In  1845  he  was  made  president  judge  and  continued  in  that 
office  until  January,  1848,  when  he  resigned  to  accept  the 
presidency  of  Girard  College.  This  office  he  resigned,  how- 
ever, in  1849,  having  been  elected  Mayor  of  the  Citv  of 
Philadelphia.  This  was  before  Consolidation,  and  it  is  an 
illustration  of  the  inconveniences  which  that  act  remedied, 
that  Mayor  Jones  having  dismissed  a couple  of  police  officers 
for  drnnkennes.',  a quo  icarruulo  was  brought  against  him 
at  their  sugge.stion,  on  the  ground  that  he  liad  not  been  a 
resident  of  the  city  as  required  by  the  chartei',  Girard  Col- 
lege being  in  Penn  township.  The  writ,  however,  was 
quashed,  as  having  been  improvidentlv  issued  at  the  suit  of 
private  relators,  without  the  allocatur  of  the  court.  (Corn- 
momrealtlL  vs.  Jones,  2 Jones,  365.)  At  the  end  of  his  term 
as  IMayor,  he  returned  to  the  bar,  and  lemained  in  practice 
until  his  death,  Februarv  3,  1860,  at  the  age  of  sixty-four. 
He  was  a sound  and  learned  lawyer,  particularly  well-versed 
in  black  letter  and  ecclesiastical  law,  to  which  his  tastes 
inclined  him.  In  person  he  was  of  medium  height,  inclined 
to  stoutness  ; of  very  dark  complexion,  and  black  hair.  His 
eyes  were  black  and  deeply  set  under  heavy  black  brows, 
which  in  his  latter  years,  as  I remember  him,  to  a careless 
observer,  gave  his  face  an  air  of  sternness  very  far  removed 

Judge  Cadwalader.  Hon.  Henry  M.  Phillips  also  said  to  me,  that 
Pettit,  though  not  a brilliant  or  original,  or  even  a learned  man,  had  a very 
sound  judgment,  “ when  a case  was  well  argued  before  him  he  always, 
decided  it  right.” 
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from  his  gentle  and  amiable  nature.  He  dressed  nnifbrnily 
in  black  cloth,  and  had  very  much  the  appearance  and 
manner  ot  a clergyman,  for  which,  as  the  story  is  told,  he 
was  mistaken  upon  going  out  to  Giraid  College  after  being 
elected  its  president,  and  refused  admittance,  in  obedience  to 
the  well-known  provision  of  (xirard’s  wilh^* 

John  K.  Findlay  is  a son  of  William  Findlay,  the 
fourth  Governor  of  Pennsylvania,  lie  was  born  in  Franklin 
comity,  but  sjient  most  of  his  earlier  years  in  Lancaster  and 
Harrisburg,  in  turn  the  seat  of  government,  to  which  his 
father  was  called  by  pnblic  office.  He  graduated  with  high 
rank  at  the  United  States  Military  Academy  at  West  Point, 
in  the  class  of  l<S-4;  remained  in  the  army  four  years,  and 
then  resigned  and  was  admitted  to  the  bar  of  Dauphin 
county  in  1831.^'  He  settled  in  Lancaster  and  practiced 

since  « riling  the  above  1 have  been  favored  with  a copy  of  an  obituary 
notice  read  before  the  American  Philosophical  Society,  by  the  Hon.  George 
Sharswood,  from  which  I am  glad  to  make  some  extracts.  Judge  Jones 
“ was  born  October  22,  1796,  in  Coventry,  Connecticut.  (On  his  father’s  side 
he  was  a lineal  descendant  of  Colonel  John  Jones,  who  married  Henrietta,  the 
second  sister  of  ( lliver  Cromwell,  and  was  one  of  the  judges  who  sat  on  the 
trial  ot  Charles  the  hirst.  His  son,  William  lones,  was  for  several  years 
deputy  Governor  of  New  Haven  and  Connecticut.  From  him  Joel  Jones  was 
the  fourth  in  descent.’’  Joel  graduated  from  Vale  College  in  [817,  and 
studied  law  in  the  famous  Fitchheld  Law  .School  of  Judges  Reeve  and  Gould. 
<.)n  the  completion  of  his  studies,  he  removed  to  W’ilkesbarre  in  this  State, 
with  his  parents,  and  was  admitted  to  the  bar,  but  settled  in  practice  at  Easton. 
“ .\s  a judge  he  was  remarkable  for  great  courtesy,  immovable  patience,  and 
unwearied  attention.  He  was,  therefore,  a safe,  though  it  must  be  confessed, 
a slow  judge.  When  he  had  once  formed  an  ojrinion  at  Nisi  I’rius,  which 
was  after  great  deliberation,  he  was  hardly  ever  known  to  change  it.  His 
law  learning  was  very  considerable,  but  it  lay  more  among  the  ancient  than 
the  modern  books  ; and  it  was  with  much  difficulty  that  he  could  turn  the 
current  of  his  ideas  upon  legal  subjects  into  new  channels.  * * * He  was 
an  excellent  Hebrew  and  Greek  scholar,  and  an  earnest  student  of  the  Bible 
in  the  original  tongues.  He  published  a volume  entitled  ‘ 1 he  Patriarchal 
Age,  or  the  Story  of  Joseph,’  in  which  much  critical  acuteness  as  well  as  exten- 
sive Oriental  erudition  was  exhibited.  * ^ * Kind  in  his  disposition, 

yielding  in  his  temper,  affable  in  his  manner,  unbending  in  his  integrity,  and 
■pure  in  his  life,  his  memory  as  that  of  the  just,  is  blessed.” 

I trust  he  will  pardon  a short  extract  from  his  characteristically  modest 
note  in  answer  to  one  of  inquiry  from  me.  “ I was  commissioned  in  the 
artillery  and  remained  in  the  army  four  years.  At  that  time  there  was  pro- 
found peace.  Even  the  Indians  behaved  themselves.  The  pirospect  of  pro- 
motion was  extremely  gloomy,  as  the  event  has  shown.  It  took  General 
Rrbert  .Vnderson,  who  defended  Fort  Sumter,  thirty-six  years  to  attain  the 
grade  of  Major,  although  in  the  meantime  there  had  occurred  the  Florida 
and  Mexican  \Vars.  I resigned  from  the  army  when,  as  I afterwards  learned, 
I had  a fair,  indeed  a pretty  sure  prospect  of  being  made  Aide  to  the  then 
Commander-in -Chief,  General  Macomb.” 
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until  1845,  wlien  he  was  appointed,  without  his  knowledge, 
to  the  bench  of  the  District  Court,  by  Governor  Shank. 
Judge  Findlay’s  coiniuission  having  expired  under  the 
Amendment  to  the  Constitution  in  1851,  he  returned  to 
practice,  but  n[)on  the  death  of  Judge  McCartney  in  1856, 
was  elected  President  Judge  of  the  Third  District,  compris- 
ing the  counties  of  Lehigh  and  Northampton.  Judge 
McCartney’s  death,  however,  took  place  July  15th,  and  the 
election  occurred  October  14th,  less  than  the  three  months 
reepdred  by  the  act  of  loth  April,  1851,  and  accordingly 
Governor  Pollock  claimed  the  right  to  appoint,  and  com- 
missioned lion.  Henry  D.  Maxwell  Pi'esident  Judge  of  that 
District  until  December,  1857,  and  this  action  was  sustained 
by  the  Supreme  Court.  {Commonwealth  vs.  Maxicell,  3 
Casey,  444.)  In  1857  Judge  Findlay  was  again  elected,  and 
and  remained  president  of  that  court  until  1862,  when  he 
resigned,  and  returned  to  the  bar  of  Philadel])hia.^'’ 

From  the  foundation  of  the  court  in  1811  it  had  steadily 
grown  in  the  estimation  of  the  bar  and  thence  of  the  commu- 
nity, and  long  before  1851  it  had  acrpiired  a solid  and  endur- 
ing reputation  as  a great  law  court  for  the  trial  of  civil  issues. 
Many  things  combined  in  effecting  this  result  : the  first  and 
principal  one  undoubtedlv  was  tliat  it  was  the  first,  and  for 
many  years  the  only  court  of  original  jurisdiction  in  the 
Commonwealth  whose  judges  were  all  learned  in  the  law. 
Prior  to  1821,  as  we  have  seen,  there  was  no  positive  require- 
ment of  the  statute  that  even  the  president  should  be  learned 
in  the  law,  but  as  the  list  shows,  the  })ractice  was  to  appoint 
lawyers,  and,  in  fact,  Simmons  and  Sommer,  the  two  asso- 
ciates appointed  in  1811,  were  the  only  laymen  that  ever  sat 
upon  the  bench  of  this  court.  Down  to  about  the  beginning 
of  this  century,  there  was  no  positive  requirenient  that  the 
])residents  of  the  Common  Pleas  should  be  learned  in  the  law, 
though  the  iiractice  has  been  uniform  since  the  Revolution  to 

He  was  appointed  by  Col.  Wrn.  B.  Mann  Keeper  of  the  Records  and 
occupied  a desk  in  the  Prothonotary's  office  for  several  years  before  his 
death,  which  took  place  on  September  13,  1883,  in  his  Sist  year. 
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a[>p()int  only  lawyers.  But  the  associates  remained  laymeit 
in  the  Common  Ideas  of  Philadelphia  until  1833,  when  one 
of  them  was  required  to  ho  learned  in  the  law,  and  “ one  to 
he  appointed  under  the  existing  laws  of  the  Commonwealth,”^ 
(Act  ot  February  8,  1833.  P.  L.,  ’23  ;)  and  the  other  associate 
remained  a layman  until  1836;  after  which  all  the  judges  of 
that  court  were  required  to  be  learned  in  the  law.  (Act  of 
March  11,  1836,  P.  L.,  76.)  So  late  as  1831  the  salaries  of 
tlie  associate  judges  of  the  Common  Pleas  of  Philadelphia 
were  only  four  hundred  dollars  each,  while  the  salaries  of  the 
judges  of  tlie  District  Court  and  the  president  of  the  Common 
Pleas  were  two  thousiind  dollars  each. 

'fhe  District  Court  was,  however,  not  only  a court  of 
lawyers,  but  of  lawyers  eminent,  as  I have  said,  for  their 
learning,  their  ability,  and  their  experience.  These  qualities 
laid  the  foundation  for  a capacity  for  business  beyond  the 
average  of  courts  even  in  large  cities.  The  compactness  of 
its  jurisdiction,  moreover,  enabled  the  judges  to  have  a close 
siij^ervision  over  all  of  its  business,  and  this,  with  the 
uncommon  administrative  talents  of  its  later  presidents, 
prevented  arrearages  of  half-finished  work,  and  reduced  all 
its  working  machinery  to  the  sim])lcst  and  most  effective 
system. 

By  the  amendment  of  1850,  to  the  Constitution  ot 
Pennsylvania,  the  judges  of  the  several  courts,  recpiired  to  be 
learned  in  the  law,  were  to  be  elected  for  ten  vears.  Under 
this  amendment,  in  1851,  Judge  Sharswood  and  Judge 
Stroud  were  elected  to  the  offices  of  president  and  associate, 
which  they  had  held  before  bv  appointment,  and  the  third 
]Jace  was  tilled  by  a new  judge,  young  in  years,  but  already 
known  to  the  profession  as  a learned  and  accurate  lawyer,  the 
])resent  jiresident  of  the  court.  Under  this  organization  the 
court  remained  without  change  for  sixteen  years,  until  the 
transfer  of  Judge  Sharswood  to  the  bench  of  the  Supreme 
Court  in  December,  1867.®' 


For  tlie  sake  of  completeness,  the  subsequent  changes  in  the  court  may 
be  here  noted.  To  the  great  honor  of  Philadelphia  it  is  to  be  said  that  it  has 
always  done  its  best  to  avoid  the  evils  to  which  the  election  of  judges  by 
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This  is  tlie  District  Court  iis  the  pieseiit  generation  ot 
the  bar  liave  known  it,  and  as  it  will  he  reineinbered  here 
after.  Of  its  individual  members,  there  ai'e  reasons  sufficiently 
obvious  why  J may  not,  on  tliis  occasitm,  speak  with  entire 
freedom,  but  I may  be  permitted  to  say  that  I dcmbt  if  any 
thi'ee  men  selected  under  the  most  caretid  system  in  the 
world  could  have  supplemented  each  other’s  pecidiar  abilities 
mor(!  completely  and  produced  a stronger  combined  residt. 
In  their  hands  the  reputation  of  the  court  for  industry,  leai'u- 
ing,  sagacity,  and  that  subtle  essence  of  all  the  higher 
<pialities,  which,  for  want  of  a more  descriptive  name,  we  call 
tone,  inherited  from  their  [)reileccssors,  grew  with  the  advanc- 
ing vears. 

That  the  court  has  been  pei'fect,  no  one  will  claim  ; that 
it  should  be  exempt  from  intelligent  criticism,  no  one  will 
<lesire.  An  independent,  even  a critical  bar,  is  the  great  pillar 
of  justice;  it  sustains  a good  court  and  makes  an  incompetent 
or  corrupt  one  impossible, 

popular  vote  is  liable.  Since  the  adoption  of  that  vicious  system  by  the  State 
in  1S50,  no  judj;e  in  Philadelphia  has  failed  to  be  re-elected  to  the  position 
whose  duties  he  had  faithfully  discharged,  wheiher  his  politics  were  those  of 
the  majority  or  otherwise.  A signal  example  was  given  in  the  re-election  of 
all  of  the  judges  of  the  District  Court  in  1861,  notwithstanding  the  fact  that 
Judge  Sharswjod  was  a Democrat,  and  that  the  election  was  held  amid  the 
excitement  and  high  passions  of  the  Civil  War.  The  Court  remained  there- 
fore, as  already  said,  without  change  from  1851  till  the  transfer  of  Judge 
Sharswood  to  the  Supreme  Court  in  1867.  ( )n  this  event  Judge  Ila; e was 

made  President  and  M.  Ru-sell  Thayer  was  appointed  by  the  Governor  to  hll 
the  vacancy  thus  created,  until  the  next  election.  The  election  of  1S68  was 
extremely  close,  and  resulted  in  a general  ci  ntest  for  nearly  all  the  public 
offices.  (See  Election  Cases,  16  P.  F.  Smith,  20.)  Judge  Hare  wrs  elected 
President  for  ten  years,  but  Thomas  Greenbank  received  the  certificate  of 
election  as  associate,  and  took  his  seat  on  the  first  Monday  of  December, 
1868.  Upon  a contest,  however,  the  Legislature  declared  Judge  Thayer  to 
have  been  elected,  and  he  was  accordingly  commissioned  by  the  Governor 
and  resumed  his  seat  March  27,  1869.  lly  the  Act  of  April  7,  1870,  I^.  I.., 
1024,  the  number  of  judges  was  increased  to  Fur  after  the  next  election,  and 
in  October  of  that  year  James  I.ynd  was  elected  as  the  fourth  judge.  In 
1S71  Judge  Stroud’s  term  expired,  and  he  having,  after  a service  of  thiity- 
three  years,  declined  a renominatif  n,  James  T.  Mitchell  was  elected  in  his 
place.  By  the  Act  of  March  23,  1S72,  Ik  L..  5 to,  the  Court  was  increased 
to  five  judges,  and  Amos  Briggs  was  appointed  by  the  Governor  till  the  next 
December,  and  in  October  elected  for  ten  years  from  that  date.  The  Court 
therefore  consisted  at  the  time  of  its  termination,  of  Judges  Idare,  I'resident, 
and  Thayer,  Lynd,  Mitchell  and  Briggs,  Associates.  By  the  Constitution  of 
1S73,  Schedule  Section  18,  all  the  judges,  together  with  those  of  the  Court  < f 
Common  Pleas,  were  transferred  to  the  new  Courts  of  Common  Pleas  created 
by  that  instrument. 
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l>nt  I venture  to  think  that  the  court  lias  had  few  faults 
— and  those  of  no  magnitude — which  tlid  not  I'csult  from  an 
unavoidable  choice  of  evils.  From  1S51  to  the  present  date, 
the  Appearance  Docket  shows  the  issue  of  177, wilts,  an 
aveiage  of  more  than  7500  writs  a year;  and  this  is  exclu- 
sive of  executions,  judgments  confessed  without  writs, 
mechanics’,  municipal,  and  lax  claims  filed,  and  some  other 
miscellaneous  matters.  iNlaking  every  deduction  for  cases 
not  pushed,  cases  settled  by  the  parties,  ca.ses  disposed  of  by 
judgments  ftir  default  and  for  want  of  aHidavits  of  defence, 
there  still  remains  a vast  body  tif  active  litigation  which  the 
court  has  disposed  of,  and,  in  the  main,  I am  confident  in 
saying,  disposed  of  well. 

d'hat  under  the.se  circumstances  the  court  should  have 
developed  a tendency  to  dro'e  business  and  to  discountenance 
long  argument  is  not  to  be  w'oiidered  at.  It  was,  as  already' 
said,  a choice  of  evils,  and  the  court  has  always  borne  in 
mind  that  it  was  forme<l  for  the  speedy  dispatch  of  litigation. 
The  Act  of  1811  directed  that  the  judges  should  sit  for  nine 
mouths  in  the  yeai’,  if  necessary,  and  that  the  determination 
of  no  cause  sliould  be  delay'ed  lieyond  the  fourth  term,  if  the 
parties  wei’e  |)re|rired  for  trial.  Moreover,  the  same  act  pro- 
hibited the  removal  of  any  suit  from  this  court  bv  certiorari 
or  lidbean  corjois,  and  limited  the  right  of  review  to  a writ  of 
error  to  the  final  judgment.  15y  the  Act  of  1825,  the  judges 
were  authorized  to  sit  se|)aratelv  and  to  issue  separate  venires 
for  juries.  A most  valuable  power  w’as  also  added  by  this 
act,  to  reserve  questions  of  law  for  more  deliberate  considera- 
tion by  the  court  in  b.ine.  By  this  means,  when  a doubtful 
question  of  law  arises,  which  is  decisive  of  the  case,  the  judge 
is  not  compelled  to  delay  the  trial  to  hear  argument  and  con- 
sider it,  l)ut  may  l ule  ]t,  pro  forma,  for  the  jilaintiff,  and  let 
it  carry’  the  verdict  in  his  favor.  If,  on  mature  consideration, 
the  ruling  appears  to  be  correct,  the  verdict  stands;  but  if 
the  ruling  ought  to  have  been  the  other  way,  then  judgment 
is  entered  for  the  defendant  on  the  point  reserved,  notwith- 
.standing  the  verdict,  and  the  exjien.se  and  delay’  of  a new  trial 
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is  saved.  It  lias  long  been  the  practice  in  England  to  reserve 
points  in  this  way  by  consent,  but  the  power  of  the  court  to 
do  it  irrespective  of  the  consent  of  parties,  was  first  conferred 
by  the  Act  of  1825,  in  this  court.  It  is  somewhat  remark- 
able that  so  useful  a power  was  not  e.xteuded  to  the  other 
courts  of  the  State  for  nearly  foi'ty  years.  (Act  of  April  22, 
1 863,  P.  L.  554.) 

In  1832  a decided  step  in  the  s]>eeding  of  causes  was 
made  by  the  establishment  for  this  court,  for  the  first  time  in 
the  Commonwealth,  of  monthly  return  days. 

The  compulsory  arbitration  acts — the  legitimate  otispring' 
of  the  ancient  Peacemakers — passed,  undoubtedly,  for  the 
speedy  as  well  as  amicable  settlement  of  cases,  had  proved, 
as  all  unprofessional  tribunals  must,  a serious  source  of  pro- 
crastination and  delay,  and  by  the  Act  of  1835,  they  weie 
repealed  as  to  ihis  court.  Pv  the  same  act,  to  set  finally  at 
rest  all  doubts  upon  a practice  which  had  originated  in  an 
agreement  of  tlie  Philadelphia  bar,  and  been  adopted  by  rules 
of  court,  judgments  were  authorized  in  default  of  affidavits 
of  defence — as  valuable  an  act  in  the  e.xpediting  of  justice  as 
ever  was  passed  in  any  State. 

The  Act  of  March  11,  1836,  contained  a further  pro- 
vision for  shortenino-  trials,  bv  authorizing:  what  is  commonlv 
— though,  perhaps,  not  very  logically — called  the  compulsory 
non-suit,  where  the  judge  pi  esiding  at  a trial  is  of  opinion 
that  the  plaintiff's  evidence,  even  if  believed  by  fhe  jury,  is 
not  sufficient,  in  law,  to  maintain  his  action.  This  useful 
power  was  given  to  the  Coui  t of  Nisi  Prius  in  1842,  l>ut  was 
not  extended  generally  to  the  courts  of  the  State  until  1863. 

These  illustrations,  and  perhaps  others  might  be  found, 
show  how  the  court  was  formed  and  maintained  for  the  speedy 
dispatch  of  business.  That  the  court  in  keeping  this  pur- 
pose always  in  view  has  not  sacrificed  the  rights  of  individual 
suitors,  or  the  formal  and  accurate  administration  of  the  law, 
is  attested  by  the  result  of  the  deliberate  reviewals  of  its 
iudgments  by  the  Su[ireme  Court.  From  1851  to  the 
])resent  time  there  have  been  1349  writs  of  error  to  its  judg- 


inents,  not  including  89  still  pending.  Of  these' 1349  about 
one-half,  671 , have  l)een  affiinied  hy  written  opinions,  506 
have  been  affirmed  without  o]>inions,  non-prossed  or  discon- 
tinued, and  1 72  reversed. Taking  the  whole  busine.ss  of 
the  court  thei'efore  during  the  last  twenty-three  years,  it  has 
disposed,  in  one  way  or  another,  of  more  than  177,000  cases, 
with  only  172  in  which  error  has  been  found  b}' the  tri- 
l)unal  having  the  iinal  adjudication  of  questions  of  law  in 
Pennsylvania. 

In  this  immense  mass  of  litigation  have  been  included 
nearly  all  the  important  is.->ues  of  law  and  fact  arising  in  the 
varied  business  of  a irreat  citv.  Causes  alreadv' noticed  had 
made  this  the  law  court  of  Philadelphia.  Two  generations 
of  lawyers  had  been  accustomed  to  bring  their  suit  at  law 
involving  more  than  one  hundred  dollars  in  this  court. 
Protessional  habits  change  slowly,  and  although  at  various 
times  the  juri-sdiction  of  tiie  Common  Pleas  was  enlarged  to 
-8500,  the  Court  of  Nisi  Priiis  was  re-established,  and  juris- 
diction in  equity  was  given  to  this  court,  yet  the  traditional 
course  of  business  was  very  little  altered,  and  the  bar  con- 
tinued, as  its  })redecessors  had  done,  to  bring  its  suits  in  equity 
in  the  Frias  and  the  Common  Pleas,  and  to  issue  its 

writs  at  common  law  here. 

One  other  matter  of  subordinate  but  scarcely  less  import- 
ance ought  not  to  1)0  passed  over  without  notice.  The  spirit 
of  the  court  has  ditfu.sed  itself  through  all  its  officers.  Under 
the  preposterous  system  of  choosing  prothonotaries  by  po[)U- 
lar  election  for  short  terms,  the  court  has,  for  more  thirty 
years  past,  had  but  a veiy  imperfect  legal  control  over  the 
j)crsons  in  charge  of  its  records  and  its  office  business,  yet 
such  has  been  the  three  of  its  discipline  and  the  influence  of 
its  administrative  spirit,  that  it  has  been  a matter  of  pride  as 
well  as  of  dutv.  in  its  elected  prothonotaries  and  their  depu- 
ties, to  maintain  the  traditional  system  and  carefulness  of  the 
office.  The  dockets  and  minutes  have  been  not  only  well 

These  figures  are  given  by  actual  count  from  the  dockets  of  the 
Supreme  Court,  made  for  me  by  Mr.  Vonneida  and  Mr.  Reilly. 
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but  promptly  kept.  Millions  of  dollars  are  invested  to-day 
in  property  depending  for  its  title  not  only  on  the  regularity 
of  the  proceedings  of  this  court,  but  also  on  the  completeness 
and  accuracy  of  its  records.  Conveyancing,  almost  a lost  art 
elsewhere  in  America,  remains  in  Philadelphia,  notwithstand- 
ing the  haste  with  which  incompetent  and  half-taught  men 
rush  into  it,  as  into  all  other  professions,  not  only  a science 
but  a fine  art.  For  accuracy  of  learning,  carefulness  of 
investigation,  and  beauty  of  execution,  Philadelphia  convey- 
ancing has  acquired  throughout  the  Union  a just  renown.  It 
is  a high  tribute  from  this  learned  and  cautious  profession, 
that  a title  resting  on  proceedings  in  the  District  Court  passes 
among  the  most  careful  with  perfect  confidence. 

Such,  gentlemen,  is  a hurried  and  imperfect,  but  not  too 
partial  retros[)ect  of  the  District  Court.  Take  it  for  all  in 
all,  this  present  bar  shall  not  look  upon  its  like  again.  As  a 
court  of  original  jurisdiction  for  the  rapid,  punctual,  accurate, 
just  and  satisfactory  transaction  of  business,  I venture,  with- 
out disparagement  to  otiiers,  to  say  that  the  record  of  the 
District  Court  is  unrivalled  in  this  Commonwealth,  and  sur- 
passed in  no  other  of  the  world. 

The  record  is  closed  to-day ; the  skilled  and  faithful 
servant  is  dismissed,  and  in  his  place  we  have  new  appren- 
tices, willing  as  he  indeed,  but,  as  yet,  of  untried  capacity. 


